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ARGUMENT
THE APPEAL IS NOT MOOT AND THE STATE HAS NOT SHOWN THAT
THAT THERE IS NO POSSIBILITY THAT COLLATERAL LEGAL
CONSEQUENCES WELL BE IMPOSED AS A RESULT OF THE CONVICTION
AND FINDING THAT KIM MECHAM VIOLATED PROBATION

The State of Utah contends that because the Defendant and Appellant, Kim
Mecham, has served thirty (30), days in the Iron County Jail that there are no collateral legal
consequences which he will suffer and his appeal is technically moot and should be dismissed.
The State of Utah asserts that, "...thousands of criminal defendants are placed on bench probation
each year in Utah Courts," and thus the State and the Court, as the supervising entity, are
somehow relieved of the constitutional requirements of due process and the requirements of Utah
Code Annotated, § 77-18-1(12). (Appellee's Brief p. 12.) It has been clearly established that " c a
criminal case is moot only if it is shown that there is no possibility that any collateral legal
consequences will be imposed on the basis of the challenged conviction."5 Duran v. Morris. 635
P.2d 43 (Utah 1981). The burden of making the showing that there is no possibility that any
collateral legal consequences will be imposed on the basis of the challenged conviction is upon the
State of Utah. In the present action the State of Utah has wholly failed to show that there is not
possibility of the imposition of collateral legal consequences, and thus has failed to meet it's
burden.
In fact, the Defendant and Appellant, Kim Mecham, has suffered and is suffering
consequences resulting from the trial court's finding that he violated his probation and it's
imposition of the jail sentence. The criminal case against Kim Mecham was to be dismissed if he
had complied with the terms of probation and this was stated by the trial court on December 19,
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1995. (Tr. p.3,1. 5-9.) Rather than a dismissal of the criminal action against him the Defendant,
Kim Mecham, now suffers a conviction on his criminal record which will be used in the future in
the event he must appear for a criminal sentencing in any subsequent criminal case. The trial
court's conclusion that Kim Mecham violated the terms of his probation will also be used in
sentencing procedures in the event he must appear for a criminal sentencing. The conviction and
probation violation presently stand as a public record for all who may be interested to see. The
Appellant's conviction of assault may be used to impeach his character in subsequent legal
proceedings and may be used to show that he is inclined toward violence, or sexual assault. He
must now reveal the conviction on job applications, and may not pursue employment in several
professions, law enforcement, social services, and other employments that may consider his
criminal history. The State baldly concludes that there are no collateral legal consequences of the
conviction and finding of probation violation but offers no support for it's conclusion. The fact is,
aside from the violation of Mr. Mecham's constitutional rights and statutory rights, there are and
will be collateral legal consequences which may be imposed as a result of the conviction and
finding that he violated probation. Duran. id.
The State of Utah asserts that, "...thousands of criminal defendants are placed on
bench probation each year in Utah Courts." (Appellee's Brief p. 12.) The State expects this
Honorable Court to draw the inference from this statement that the trial Court, as the supervising
entity, is somehow relieved of the constitutional requirements of due process and the requirements
of Utah Code Annotated, § 77-18-1(12). If it is true that thousands of criminal defendants are
placed on bench probation each year in Utah Courts and such courts, as the supervising entities,
are not required to permit these Defendants to exercise their constitutional right of due process, or
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the embodiment of this right and other constitutional rights in Utah Code Annotated, § 77-181(12), (such as the right to speak and present evidence on ones own behalf and the right to
confront and cross-examine witnesses, inter alia, as set forth in the Appellant's initial brief) then
the constitutional guarantees of due process, notice, confrontation, to be heard and the
presentation of evidence of each of these thousands of criminal defendants placed on bench
probation each year in Utah, are being violated.
The principles that determine the justiciability of the instant case are the wellestablished rules which permit an appellate court to litigate an issue which, although technically
moot as to a particular litigant at the time of appeal, is of wide concern, affects the public interest,
is likely to recur in a similar manner, and, because of the brief time that any one person is affected,
will likely escape judicial review. Wickham v. Fisher, 629 P.2d 896, 899 (Utah 1981). Kim
Mecham was affected only for a brief time, although his incarceration in violation of his
constitutional and statutory rights, apart from his wife and children, was not brief in his mind. He
missed the Christmas and New Year holidays with his family. The incarceration cost him his job
at the time because the trial court placed him in the Iron County Jail for thirty (30), days and he
was unable to work.

The violation of Kim Mecham's constitutional and statutory rights, as argued in the
initial Appellant's Brief, and the rights of "...thousands of criminal defendants..." placed on bench
probation each year in Utah Courts is a matter of wide concern and affects the public interest. If
the State of Utah, and the trial Courts, are permitted to ignore the constitutional and statutory
rights of criminal defendants because, and when, they are placed on "bench probation," and avoid
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appellate review because the sentence has been served making the issue moot, then our
constitutional and statutory rights are worthless and the integrity of our entire constitutional and
judicial system is undermined and compromised. The trial court, and the State of Utah, are bound
to protect the constitutional rights, and statutory rights, of criminal defendants even when these
defendants are placed on "bench probation."
The appellate process could not have been completed in the thirty (30), day period
of Kim Mecham's incarceration and so, if the State's position is adopted, no person who serves a
sentence shorter than the appellate process can protect their constitutional and statutory rights in
the State of Utah. The actions of the State of Utah and the trial court violated Kim Mecham's
rights under the United States Constitution and under the Utah Constitution and statute resulting in
his incarceration. This wrong should be redressed even though the sentence of the trial court,
based upon violations of statutory and constitutional rights, has been served.
This Honorable Court must presume that the trial court, and the State of Utah,
knew the constitutional and statutory rights of Kim Mecham

when the trial court incarcerated

him in violation of his rights of due process, to appear and present evidence, confrontation and his
other rights set forth in the Appellant's initial brief. The State and the trial court, given their
knowledge of Mr. Mecham's constitutional and statutory rights, violated them. The fact that the
rights of Mr. Mecham were egregiously violated is evidence that this type of violation will be
repeated against other criminal defendants placed on "bench probation."

The failure of the trial court to give the defendant prior and proper notice of the
revocation of his probation was in violation of his right of due process under Article I, Section 7,
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of the Utah Constitution and the legislated rights granted him under Utah Code Annotated, Section
77-18-1(12).
The Utah Constitution, Article I, Section 7, provides that no person shall be
deprived of life, liberty or property without due process of law. A defendant is denied his due
process right to notice of the grounds on which revocation of his probation is sought where the
defendant has not notice of the grounds upon which the state and court will rely upon to revoke his
probation. State v. Cowdell 626 P.2d 487 (Utah 1981).
The Judgment, Sentence, Stay of Execution of Sentence, and Order of Probation
entered by the trial court on November 16, 1994, provided that the Defendant, Kim Mecham, was
placed on probation for a period of twelve (12) months, under the supervision of the Court (Bench
Probation) strictly within certain terms and provisions which included, at paragraph three, the
requirement that Kim Mecham enroll in and complete a mental health evaluation (within 45 days)
and thereafter pay for and successfully complete any program recommended pursuant to the
evaluation. The matter was set for review on October 24, 1995. (R. 52-55.) The basis for a
"review" cannot be assumed. The violation must be identified specifically, and the relief requested
by the State identified specifically, and where there is no violation identified nor relief requested,
there is no notice to the Defendant and his statutory and constitutionally protected rights of due
process and confrontation are violated. The Notice of the review hearing was sent by the Court to
the wrong address, not the address of the counsel for Kim Mecham. (R. 59-60.)
On October 24, 1995, Kim Mecham and his counsel appeared at the review
hearing. The Defendant's counsel informed the trial court that Kim Mecham had obtained the
psychological evaluation ordered by the court and that it had been performed at the Intermountain
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Sexual Abuse Treatment Center (ISAT), and that he and Kim Mecham had made several attempts
to obtain a copy of the Psychological Evaluation from Dr. Roby, a psychologist for IS AT, but had
been unable to do so. The prosecution had also attempted to obtain the Psychological Evaluation
without success nor had one been filed with the trial court. Dr. Roby had failed to produce the
evaluation to anyone. (TR. p.6,1.12-p.7,1.11; p.8,1.19-24; p.9,1.21- p. 10,1.2.)
The trial court continued the hearing for two weeks, until November 7, 1995,
stating that Dr. Roby would be required to put his position in writing so that the Defendant and his
counsel could respond to it. (TR. p.8,1.25- p. 10.1.5.) The trial court's docket reflects that a
Notice of Setting for the review hearing on November 7, 1995, was mailed to Kim Mecham's
counsel but was returned without delivery on November 2, 1995.
The Defendant's counsel, on November 6,1995, requested a continuance of that
hearing to December 5, 1995, which was granted by the court. On December 4, 1995, Kim
Mecham's counsel requested a continuance of the review hearing because his wife had been placed
in the hospital. Kim Mecham and his counsel did not appear and the review was continued to
December 19, 1995. The trial court docket reflects that the Notice of this hearing was returned to
the trial court through the mail. The Defendant's counsel was notified by the trial court clerk of
the date of the review hearing on December 14, 1995, by telephone five (5), calendar days prior to
the scheduled hearing. The docket of the trial court shows the Notice of Setting of the review
hearing was again returned to the court through the mail on December 12, 1995. (Addendum D.)
On December 19, 1995, Kim Mecham and his counsel appeared for the review
hearing, and the State of Utah was represented by Scott M. Burns, the Iron County Attorney.
When the court called the case the court stated that the case is set for a review because if Mr.
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Mecham has complied with the terms of probation, that the matter should be dismissed and, if he
hasn't he's to go to jail. (TR.p.3,1.1-9). This was the first notice to Kim Mecham and his counsel
that his probation may be revoked and that he may be jailed for violation of paragraph three (3), of
the Order of Probation.

Utah Code Annotated, Section 77-18-l(12)(a), provides that probation may not be
modified or extended except upon waiver of a hearing by the probationer or upon a hearing and a
finding in court that the probationer has violated the conditions of probation. It provides that
probation may not be revoked except upon a hearing in court and a finding that the conditions of
probation have been violated.
Utah Code Annotated, Section 77-18-l(12)(b), provides that an affidavit alleging
with particularity the facts asserted to constitute violation of the probation must be filed and that
the court that authorized the probation shall determine if the affidavit establishes probable cause to
believe that revocation, modification, or extension of probation is justified. Subsection (ii\
provides that if the court determines there is probable cause, it shall cause to be served on the
defendant a warrant for his arrest or a copy of the affidavit and an order to show cause wh his
probation should not be revoked, modified, or extended.
Utah Code Annotated, Section 77-18-1 (12)(c), provides that the order to show
cause shall specify a time and place for the hearing and shall be served upon the defendant at least
five days prior to the hearing and inform the defendant of a right to present evidence.
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The trial court record is devoid of any notice whatsoever to the Defendant, Kim
Mecham, and his counsel, of the issues which were to be considered at the review hearing on
December 19, 1995. The record is devoid of any timely and proper notice to the Defendant, Kim
Mecham, or his counsel of the hearing date. The record is devoid of affidavit, order to show
cause, or any other document, required by Utah Code Annotated, Section 77-18-1(12), which
may have given Kim Mecham timely and proper notice that his probation was to be revoked, that
he may be incarcerated, ordered to pay restitution, his purported failure to complete a
recommended treatment program, nor the consideration of any of the other issues at the hearing.
(R. 1-77.)
A probationer, and the Defendant here, Kim Mecham, is entitled to written notice
of the grounds on which revocation of probation is sought by the State of Utah. State v. CowdelL
626 P.2d 487 (Utah 1981). Moreover, notice of probation proceedings within the probation
period is required in order to revoke a defendant's probation. Smith v. Cook. 803 P.2d 788 (Utah
1990). Probation may not be retroactively revoked mo matter how clear it subsequently appears
that the conditions of probation were not complied with if no enforcement action is taken prior to
the elapse of the term of probation. State v. Mova, 815 P.2d 1312 (Utah Ct. App. 1991).

In the instant case the trial court's record reveals that no affidavit alleging with
particularity facts asserted to constitute a violation of the conditions of probation was filed with the
trial court. No determination was made whether an affidavit established probable cause to believe
that revocation, modification, or extension of probation was justified.
No copy of an affidavit and an order to show cause why the Defendant's probation
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should not be revoked was filed in the trial court nor were such documents served upon the
Defendant, Kim Mecham. The trial court's record contains no such required affidavit nor order to
show cause nor proof of service of such documents on Kim Mecham. There was no notice of
probation proceedings to Kim Mecham within the probationary period which is required to revoke,
or extend, a defendant's probation. Moreover, Kim Mecham's probation may not be retroactively
revoked if no enforcement action is taken prior to the elapse of the term of probation.
The Defendant, Kim Mecham, was not provided any notice that a probation
revocation proceeding was pending against him depriving him of his right of due process under the
Utah Constitution, Article I, Section 7. He was not apprised of his rights under Utah Code
Annotated, Section 77-18-1(12), nor afforded any of the protections mandated by the legislature
in probation revocation proceedings. Whether the trial court had the proper authority to revoke
Kim Mecham's probation is a question of law and the trial court's conclusions of law are afforded
no particular deference and are reviewed for correctness. State v. Wilcox, 808 P.2d 1028,1031
(Utah 1991). The revocation of Kim Mecham's probation should be reversed because the State
failed to file an affidavit alleging with particularity facts asserted to constitute a violation of his
probation, the court failed to make a determination that the affidavit established probable cause to
believe that revocation, modification, or extension of probation is justified and the State of Utah
and the trial court failed to cause Kim Mecham to be served with a copy of the affidavit and order
to show cause. The trial court acted beyond it's authority when it revoked the defendant's
probation on December 19,1995, beyond the defendants probationary period, without an order
extending the probation. Moya, id.
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Because there was not an affidavit nor an order to show cause filed nor served
upon the defendant, Kim Mecham, he was not properly notified of a hearing upon an order to
show cause, nor a time and place therefor, nor was he served at least five days prior to the hearing.
The defendant, Kim Mecham, was not informed by an order of his right to present evidence. The
trial court, and the State of Utah, failed to comply with the provisions of Utah Code Annotated,
Section 77-18-1(12), and the revocation of the probation of Kim Mecham should be reversed. It
should not be assumed by this Honorable Court that this is an isolated incident incapable of
repetition when the State argues that thousands of criminal defendants in Utah are placed on bench
probation, where the trial court is the supervising entity, and has authority to act without complying
with the constitutional and statutory rights of these criminal defendants.

THE APPELLEE'S BRIEF FAILS TO MEET THE MOST ELEMENTARY
STANDARDS OF APPELLATE ADVOCACY AND VIOLATES RULE 24, AND
SHOULD BE STRICKEN AND SANCTIONS IMPOSED AGAINST THE APPELLEE

The Appellee's Brief, filed in this Honorable Court by the Appellee, fails to meet
the most elementary standards of appellate advocacy and violates Rule 24, of the Utah Rules of
Appellate Procedure. The brief of the State of Utah fails to support it's version of the facts with
appropriate citations to the record as mandated by Rule 24(a)(7), and Rule 24(e). The State, as
Appellee, in it's brief recites facts for which there is no support in the record. The first two (2),
sentences of the State of Utah's Statement of Facts is without support in the record. (P. 4, of
Appellee's Brief.) The Appellee asserts, on page 5, of it's brief that the Defendant counsel
represented to the trial court that, "...(b) no further treatment program was mandated and, thus,
not necessary, and © the case should be dismissed as the Defendant had complied with probation."
10

These statements the Appellee attributes to the Defendant's counsel were not made and there is
no supporting citations to the record offered by the State of Utah. An appellate brief that presents
no citations to the record, and makes assertions which are untrue without citing to the record in
support of it's assertions, fails to conform to the requirements of Rule 24(a)(7), and 24(e), of the
Utah Rules of Appellate Procedure. Ukerman v. Lincoln Nat'l Life Ins. Co., 588 P.2d 142 (Utah
1978); State v. Price, 827 P.2d 247 (Utah Ct. App. 1992); Christensen v. Munns. 812 P.2d 69
(Utah Ct. App. 1995). The Appellee's Brief should be stricken and the Appellant, Kim
Mecham, should be awarded sanctions against the State of Utah.

CONCLUSION
The appeal of Kim Mecham is not moot simply because he has served his sentence
where his constitutional and statutory rights of due process, to appear and present evidence, to
confront the witnesses against him, and to speak have been violated. Kim Mecham suffers
collateral legal consequences and the State has failed to meet it's burden of showing that there are
no collateral legal consequences.
The order of the trial court revoking the probation of the Defendant, Kim Mecham,
in violation of his right of due process, and other rights, as guaranteed by the Utah Constitution,
Article I, Section 7, the United States Constitution, and Utah Code Annotated, Section 77-181(12), should be reversed.
The Appellee's Brief is inadequate because fails to include appropriate citations to
the record as required by Rule 24(a)(7), and 24(e), of the Utah Rules of Appellate Procedure and
the brief should be stricken. The Appellant, Kim Mecham, should be awarded sanctions against
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the State of Utah, the Appellee, including his costs and attorney fees incurred herein, and in the
trial court below because of the clear violations of his constitutional and statutory rights.
RESPECTFULLY SUBMITTED this 16th day of June, 1997.

ANDREW B. BERR^T JR>
Attorney for Appellant, Kim Vlecham
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